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IN THE SUPREME COURT
of the

STATE OF UTAH
CHARLES LYNN ALLEMAN, as
Administrator of the Estate of
Hannah H. Alleman and Charles A.
Alleman, sometimes k n o w n as
Charles Albert Alleman, both deceased,
Plaintiff and Appellant,

1

v.
JEFFERSON K. MINER and his
wife, MARGARET L. MINER,
BOARD OF EDUCATION OF
THE NEBO SCHOOL DISTRICT,
.a Body Corporate, and the LOVE
CO~!{P ANY, INC., a corporation,
Defendants and Respondents./

No. 8883 Civil
Case

BRIEF OF PLAINTIFF AND APPELLANT
APPEALED FROM THE
FOURTH DISTRICT .COURT OF UTAH COUNTY
HONORABLE JOSEPI-I E. NELSON, JUDGE
STATEMENT OF FACTS
The plaintiff brought this action to quiet title to
a tract of land abuting on the west side of Main Street
in Springville City, Utah County, Utah. In addition to
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the usual allegations in a suit to quiet title plaintiff
alleged that Charles A. and Hannah H. Alleman conveyed the strip of land in controversy by mutual mistake
to the predecessors in title of defendant, Love Company.
That it was intended to convey the strip of land here
in controversy rather than a strip of land of the same
size farther to the north. That as a result of such mutual
mistake a tract of land 6.37 feet 1vide and 528 feet long
re1nained a part of the estates of Charles A. and Hannah
Alleman, both deceased, instead of a tract of land of
the same size to the north and adjoining the land of
the estates of decedents (R. 3-5).
The Board of Education of the Xebo School District
failed to answer, its default was entered, and a decree
was entered quieting title in plaintiff and against the
School District.
The other defendants, ~liners and the Love Company, Inc., filed separate answers. The Jiiners in their
answer deny the ownership of plaintiff, and alleged that
plaintiff should be estopped from asserting title to the
property in dispute because defendants jliners had improved the property with full knowledge of plaintiff,
and that such in1provmnents were of a reasonable Yalne
of $2,000.00 (R. 6-8).
The Love Cmnpany answered, and in its answer
.admits that its predecessor received a conveyance of a
tract of land frmn Charles A. ~Ule1nan ~~.nd Hannah H.
Alleman, but denies that there was a n1utual mistakr
in the dc~eription of the land so conveyed.
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There are three tracts of land affected by this controversy, all of which abut Main Street on the west
side thereof in Springville City, Utah County, Utah. The
northern tract belongs to the estates of the decedents.
Immediately to the south thereof is a tract of land owned
by defendant, Love Company, and i1nmediately to the
south of the Love property is the tract of land 6.37
feet wide and 528 feet long, which belongs to the estates
of the Allemans. It is the end or 6.37 feet of the tract
just mentioned that abuts the JYiain Street of Springville
City. lin1nediately to the south of the tract 6.37 feet wide
by 528 feet long is the land owned by defendants Miners.
The trial court found that the estate of the Allemans
is the owner of the tract of land 6.37 feet wide by 528
feet long, and entered a Decree quieting title thereto
in plaintiff. 1,he Court further found that defendants
Miners had Inade improvements on such tract of land
of the value of $254.80, and awarded the Miners a lien
against said tract of land for the said sum of $254.80.
Costs were awarded plaintiff for his costs, and in favor
of defendants Miners for their costs (R. 11-14). In it8
Decree the Court directed that plaintiff pay to defendants Miners the sum of $244.00 within sixty days, and
if such sum was not paid within ·sixty days, the .Miners
should pay to plaintiff the sum of $63.70, and upon
the payment thereof by the l\finers to plaintiff, the
title to the tr.act of land 6.37 feet by 528 feet should be
quieted in the l\liners. The Court retained jurisdiction
of the cause for such period of time as may be

necc"~8r~.T
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to make a further Decree quieting the title in conformity
·with its Conclusions of Law.
Plaintiff prosecuted this appeal from that part of
the judgment which gave the Miners a lien on the tract
of land 6.37 feet by 528 feet above mentioned, and for
costs incurred by the Miners. No appeal is taken from
that part of the Decree which quiets title to the tract
of land 6.37 feet wide by 528 feet long in favor of plaintiff.
In our view there is no substantial conflict in the
evidence as to the facts which are of controlling importance, and that the evidence does not support the Findings
of Fact, Conclusions of the Law or the Decree.

Following is a summary of the evidence :
An Abstact to the property here in controversy was
offered and received in evidence (Tr. 7). The plaintiff,
in substance, testified:
That he is the Administrator of the estate of Charles
A. Alleman and Hannah H. Alleman, both deceased;
that he is the son of .Charles A. and Hannah H. Alleman;
that he resides at Springville, Utah (Tr. 7). That he
is fifty-three years of age and has been acquainted with
the property here involved as far back as he can remember, probably for about forty-fiYe years; that there
has always been a ditch marking the southern boundary
of the Allmnan property, and of later years there has
been a fence on the south side of the ditch. That the
Alle~nans

always considered the ditch as the boundary,
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and the fence on the line. Upon objection of Counsel
for defendants the conclusion of the witness was ordered
striken (Tr. 8). That at about the time Mr. Miner purchased the property from the N ebo School District and
the property so purchased was being surveyed, witness
had ,a conversation with defendant Miner, in which he
told Mr. Miner that he thought the north boundary of
the land being surveyed was too far north; that witness
thought the line the surveyor was attempting to fix was
the boundary between the Love property and the Miner
property; that at that time witness was not especially
concerned about the line because he believed the Alleman property was all farther to the north, but he found
out later that was not the case; that when :Mr. Miner
was to1d about he north line of the property, he was
about to purchase being too far north, Mr. Miner stated
he was not concerned .about the north line, but was concerned about the location of the south line because that
was where he intended to construct his buildings (Tr. 9).
That later the witness had another talk with defendant
}finer; that at that time there was a ridge or pile of
dirt along the north side of the ditch which Miner had
filled in, but had not yet put any black top on the land;
that defendant Miner stated he had a guaranteed title
to the property. That witness told defendant Miner that
he ,,·as wrong as to the location of the boundary line ;
that witness was having an abstract to the property
prepared, and the property surveyed. That witness mentioned to a representative of the Love Company that
he thought there was a conflict in their deeds (Tr. 10).
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That when the probability of a conflict was called to the
attention of the Love Company, witness was told that
the title of the Love Company was guaranteed, and it
was not concerned about the boundary line so long as
they had the amount of land called for in its deed, which
they believed was seventy-five feet. That witness got
in touch with the Love Company, whose representative
orally stated that it was agreeable with the Love Company to make an exchange of the property so long as
the Love Company got the required amount of ground
(Tr. 11).
Plaintiff's Exhibit 2 was offered in evidence. It is
.a written Contract between plaintiff and the Love Company whereby plaintiff was to receive a strip of land
adjoining the Alleman property in exchange for the strip
between the Love property and the property of the
:\liners. The two strips to be the same :3ize (Tr. 1:2).
Defendants objected to the admission of the Exhibit, and
the objection was sustained (Tr. 12).
On cross exrunination plaintiff te~tified that the
ditth on the south boundary of the land in controv-er~y
was about three feet wide and two feet deep, and extends
east and west. That the ditch was on the southernmost
part of the 6.37 strip (Tr. 13). That a 1nark placed by
the engineer w.a~ on the north of the ditch. That at the
tin1e witness had the first conversation with defendant
~~1 iner, the ditch had not been filled in, as the witness
recalls the conversation was had in the latter pru·t of
\I a.'·, 1936; that defendant .Miner stated he had a guaranteed title (Tr. 14). That at the time witness had his
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first talk with defendant l\iliner he thought the property
belonged to Love; that witness does not recall whether
he told defendant :Miner that the Allemans owned the
property at the time of the second conversation, but
at the time of that conversation the ditch had not been
filled in; that at the time of the conversation there was
a large catalpha tree on the south side of the ditch to
which tree ~1ere was an aerial serving the Alleman
home tied to that tree (Tr. 15). That lYir. Miner took
the tree down and hauled it away; that Mr. Miner leveled the ground and placed black top on the same; that
1\Ir. Miner built a ditch south of his building to carry
the w.ater to the west (Tr. 16). That the Alleman proverty is irrigated with a ditch that runs in front of the
.Miner property; that witness did not have a conversation
with defendant Miner about that ditch (Tr. 17). That
witness as Adnrinistrator paid taxes on the property
in dispute in 1956, but not for 1957 because the 1957
taxes are not due (Tr. 18).
Upon plaintiff resting, defendant Love Cmnpany
moved the Court to deny plaintiff the right to a reformation of the deed to the property. The Motion was
granted (Tr. 19-20).
Defendants offered, and there was received in evidence a Warranty Deed from the Board of Education
of the Nebo School District to defendants l\iiners. The
same being Exhibit 3 (Tr. :21). Defendant Jefferson
K. ~liner in substance testified:
That at the time he purchased the property involved
in this controversy he was told that l\1r. Allemnn had
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told the Realty Company through whom the property
was purchased that there was a question as to the
boundary line of about four feet as to the property being
purchased from the Nebo School District (Tr. 22). That
the engineer who surveyed the land that defendants
Miners bought put four pegs for the four corners, two
of the pegs were on the north of the ditch right against
the sidewalk; that the Springville Irrigation Company
ha;d a right of way through there ( Tr. 24). That at the
time the pegs were placed witness had the conversation
at the northeast corner where the pegs \vere placed
with }fr. Alleman; that witness told :.Mr. Alleman he
had hired MT. Green to make the survey for him, and
that he had acquired title insurance; that the irrigation
ditch was used for the purpose of irrigating the farms
down below that area; that it ran .along ::Main Street
and then along north boundary west, and a little spur
taken off to irrigate the Alleman lawn and garden (Tr.
23 ). 'rhat after the survey was Inade witness started construction of a building; that was along in :Jfay; that
witness had a conversation with :Jir. ~\lle1nan after the
building was constructed and while working in leveling
the land, and before the black top was placed thereon;
that witness was told by ~Ir. Alleman that there is a
question as to the location of the north boundary line
claimed by witness; that witness told ~Ir. Allenm.n that
there is no question in the mind of the witness, at least,
there is nothing Inore he knew he could do about it; that
wjth the title and the survey there is nothing nwre
witness could do but finish pouring the blacktop. That
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.Mr. Alleman said "That is all I am going to say." (Tr.
26). That witness went to the Irrigation Company and
received permission to move the ditch to the south side
of his property behind the building. That there were
chinese elms growing along the ditch C~rr. 27). The trees
were small except one large c.atalpha, which he cut down.
That the ·witness received a letter from Counsel for
plaintiff which was received in evidence as defendant's
Exhibit 4 (Tr. 28). There was also received in evidence
a Tax Notice for 1957 (Tr. 29).
On cross examination defendant, Jefferson K. lVIiner,
testified that at the time he had the first conversation
with plaintiff he had just acquired the property, and
at the tiine of the second conversation he had filled in
the ditch, but had not put any blacktop on the same ( Tr.
30). That the Deed is dated June 21, 1956, and the conversation with respect to a question about the boundary
was had in 1\Iay; that when Mr. Green made the survey
he took the description from the Deed (Tr. 31). That
witness does not recall telling 11r. Allmnan that he
was not particularly concerned about the north boundary
line because he was getting title insurance; that witness
was building on the south side of the property; that he
went to a representative of Love, and was given to
understand that witness owned the ditch, and the Love
Company was not paying anything to cover up the ditch
(Tr. 32). While the Court indicated he would sustain
an objection to witness testifying as to the an1ount the
Miners expended in improving the property he purchased, (Tr. 29-30), the Court over objection of Counsel
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for plaintiff permitted witness to testify as to the .amount
he spent in making improvements on the purchased
property (Tr. 33). He testified: That he spent $125.00
for removing trees, which included trees other than those
on the strip (Tr. 34). That the money expended for
removing trees $100.00 thereof was for removing trees
on the strip; that the cost of putting on the black top
was $127.91 ( Tr. 34). That witness spent $444.19 for
changing the ditch; that the cost of leveling the ditch
'vas $71.25 and $36.80 worth of steel ( Tr. 35). $20.00
for putting tar on cinder blocks to keep moisture out
from going into the building (Tr. 36). That dirt was
hauled in to raise the strip a foot or so (Tr. 37).
~lilton

Harrison was called as a witness for defendant. He testified that he was acquainted with :Jir. Jefferson :Jliner and ~Ir. Alleman; that he resides at Springville, .and is fan1iliar with the strip of land involved in
this controversy (Tr. 39). He te~tified that he is a real
eE?tate broker (Tr. 40). Over objection of Counsel for
plaintiff he was pennitted to te~tify. and did testify that
in his opinion the strip of land in question was of the
value of in the neighborhood of $50.00 a front foot after
the ditch was leveled, and the blacktop put on the same,
and of no particular value to the ground occupied by
the ditch which was about four feet of the six feet.
On cross examination he testified that unless the
strip was used in connection with one of the properties
adjacent thereto, the strip would not haYe any value.
1\,rhaps after it was in1proved, that if attached to the
adjaePnt property, it would have the ~ame Yalue as the
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adjacent property (Tr. 4~). That witness could not say
whether there would be any difference in the value of
the strip with the blacktop on than it would without
the blacktop. That no one would put a hot dog stand
on the strip, and the strip is not large enough; that
anyone would not want to pay $50.00 .a front foot to
raise a garden on the strip; that witness knew that
Mr. Alleman raised flowers on the land adjacent to
the strip, but he did not know how extensively ( Tr. 43).
That the fact that the 6.37 strip is improved, '·I don't
think would change the value of it"; that if the strip
is to be used in connection with either of the adjacent
pieces for c01nmercial use, it would be Inore yaluable
with the improvements; that if it is used in connection
with the property to the north, witness could not see how
the value of the strip with blacktop on it would Inake
any difference (Tr. 44).
Plaintiff was called in rebuttal, and testified, that
.at the time he had the second conversation ·with _jlr.
:Jiiner nothing had been done with the ().37 strip; that
in the opinion of the witness the dirt from the bank~
of the ditch had been used to fill in the ditch; there was
enough dirt to fill in the ditch and m.ake it as high as
the Love ground; that the surface of the Love property
is probably twelve inches or more lower than the surface of the jliner property (Tr. 47).
On cross examination plaintiff testified that he w.as
not present when Mr. Miner filled in the ditch ( Tr. 48).
That the Love property is lower than the sidewalk in
front of the strip and the Miner property is about four
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inches higher than. the sidewalk; that the property is
zoned for commercial uses (Tr. 49). ~£.1hat the Alleman
property is used for residential purposes and raising
g.arden and flowers in connection with such use (Tr. 50).

POINTS RELIED OX
The Points upon which plaintiff and appellant rely
for a reversal of that part of the judgment and decree
appealed from are as follows :
POINT ONE
THE TRIAL COURT ERRED IN ASSUMING THAT DEFENDANTS MINERS HAD COLOR OF TITLE NOTWITHSTANDING IT DID NOT SO FIND, AND NOTWITHSTANDING THE EVIDENCE FAILED TO ESTABLISH COLOR OF
TITLE IN THE l\IINERS.
POINT TWO
THE TRIAL COURT ERRED IN STRIKING THAT PART
OF THE TESTIMONY OF PLAINTIFF WHEREIN HE
TESTIFIED THAT: ''vVE (ALLEMANS) ALWAYS CONSIDERED THE DITCH THE BOUNDARY AND THE FENCE
ON THE LINE." (Tr. 8)
POINT THREE
THE TRIAL COURT ERRED IN SUSTAINING OBJECTION TO THE ADMISSION IN EVIDENCE OF PLAINTIFF'S EXHIBIT 2, THE SAME BEING AN AGREEMENT
BET\VEEN PLAINTIFF AND DEFENDANT, LOVE CO?IIPANY, WHEREBY IT vVAS AGREED THAT LOVE COMpANY WOULD CONVEY TO PLAINTIFF A STRIP OF LAND
ADJOINING THE LAND OF THE ALLEMANS ON THE
SOUTH THEREOF IN EXCHANGE FOR A STRIP EQUAL
IN SIZE 'l'O THE STRIP OF LAND 6.37 FEET WIDE AND
528 FEET LONG ADJOINING THE LOVE PROPERTY ON
THE SOUTH THEREOF. (R. 12)
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POINT FOUR
THE TRIAL COURT ERRED IN MAKING THAT PART
OF ITS FINDINGS OF FACT ELEVEN WHEREIN IT
FOUND THAT DEFENDANTS MINERS MADE VALUABLE
IMPROVEMENTS ON THE TRACT OF LAND DESCRIBED
IN PARAGRAPH 7 OF THE FINDINGS OF FACT WHEREBY
THE VALUE OF SUCH TRACT OF LAND WAS INCREASED
IN VALUE FROM $63.70 TO A VALUE OF $318.50 (R. 13)
POINT FIVE
THE TRIAL COURT ERRED IN MAKING ITS CONCLUSIONS OF LAW NUMBERED 1 WHEREIN IT CONCLUDED
THAT DEFENDANTS WERE ENTITLED TO A LIEN ON
THE TRACT OF LAND HERE INVOLVED IN THE SUM OF
$254.80, OR FOR ANY OTHER SUM. (R. 13)
POINT SIX
THE TRIAL COURT ERRED ~N CONCLUDING THAT
DEFENDANTS MINERS ARE ENTITLED TO A JUDGMENT
AGAINST PLAINTIFF IN THE SUM OF $7.20 COSTS.
(R. 13)
POINT SEVEN
THE TRIAL COURT ERRED IN MAKING PARAGRAPH
2 OF ITS DECREE WHEREIN IT DECREED THAT DEFENDANTS MINERS HAVE A RIGHT AS OCCUPYING
CLAIMANTS TO LIEN IN THE SUM OF $254.80, OR ANY
OTHER SUM, FOR IMPROVEMENTS PLACED ON THE
TRACT OF LAND DESCRIBED IN PARAGRAPH I OF THE
DECREE QUIETING TITLE OR TO ANY AMOUNT OF
COSTS GROWING OUT OF THE TRIAL OF THIS CAUSE.
(R. 14)
POINT EIGHT
THE TRIAL COURT ERRED IN MAKING PARAGRAPH
3 OF ITS DECREE IN THAT IT REQUIRED PLAINTIFF
TO PAY TO DEFENDANTS, JEFFERSON K. MINER AND
_jfARGARET L. MINER THE SUM OF $244.60, AND UNLESS
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THE SAME IS PAID WITHIN SIXTY DAYS, JEFFERSON
K. MINER AND MARGARET L. MINER ARE GRANTED
THE RIGHT TO PAY TO PLAINTIFF THE SUM OF $63.70,
AND UPON THE PAYMENT THEREOF THE MINERS ARE
ENTITLED TO A DECREE QUIETING IN THEM THE
TITLE TO THE PROPERTY DESCRIBED IN PARAGRAPH
1 OF THE DECREE. (R. 15)

ARG-c:.\lEXT

It may well be that the foregoing statements of
some of the points upon ,,-hich appellant relies for a
reversal of the judg1nent and decree appealed from constitute a duplication, in that, the same principles of law
are the foundations of the alleged errors. \Y e shall,
however, attempt to avoid unnecessary repetition.
Ji>OINT ONE
THE TRIAL COURT ERRED IN ASSli~IING T}IAT DEFENDANTS MINERS HAD COLOR OF TITLE NOTWITHSTANDING IT DID NOT SO FIND, AND NOTWITHSTANDING THE EVIDENCE FAILED TO ESTABLISH COLOR OF
TITLE IN THE MINERS.

Utah Code Annotated, 1953, 57-6-4, of the occupying
clai1nants statute provides:
''A person who in good faith ... has color
of title ·who has occupied a tract of real estate
bY himself or bY those under who1n he claims for
tl~e tenn of fiv~ years, or ·who has occupied it for
less ti1ne, if he, or those under wh01n he claims,
Jmve during such occupancy "~ith the knowledge
or consent. expn.•ss or i1nplied, of the real owner
n1ade an~· Yalnable in1provmnents thereon, or if
hP, or those under wh01n he clai1ns haYe at any
ti1ne during such occupancy paid the ordinary
eount~· taxes hereon for any one Y'-'ar, :.:.ILl t\r\'
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years have elapsed without repayment of the same
by the owner thereof, etc.''
It will be seen that under the statute just quoted the
mere fact that defendants Miners had a Deed covering
the title to the strip of land here involved did not give
them color of title. It will also be noted that the ~\:Iiners
had not complied with any of the provisions of the statute
necessary to give them color of title. They had not
occupied the land for five years; the deed to the property
is dated June 21, 1956. See Defendants' Exhibit 3. Plainiff brought this action on December 28, 1956 (R. 5).
The ~liners filed their Answer on May 24, 1957 (R. 8).
During the time the defendant N ebo School District
owned the property no taxes were levied against the
property because property owned by a school district
is exempt from taxation. The Miners did not pa,y .any
taxes on the property purchased from the School District
until November 18, 1957. See Defendants' Exhibit 6. The
testimony of .Jir. Alleman shows that he paid the taxes on
the property for the Alleman estates (Tr. 18). Neither
the :Miners nor their grantors, the N ebo School District,
were in possession of the property until the Deed was
given to the ~liners. The fence on the south ditch bank
divided the properties. There is no evidence that plaintiff
Alleman consented to the making of the improvements,

nor that the owners, heirs of the Allemans, had kno-wledge that the same was being improved. The evidence is
all to the contrary. See testimony of defendant Miner,
(Tr. 31), and to plaintiff, (Tr. 9 and 10). It is, of course, a
well established rule of law that where a statute enumer-
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ates acts that have a designated legal effect, that thereby
other acts are excluded. The holding in such respect is
usually expressed by the application of the expression:
'' Expressio Unius est Exclusio Alterius.''
POINT TWO
THE c~'RIAL COURT ERRED IN STRIKING THAT PART
OF THE TESTIMONY OF PLAINTIFF \VHEREIN HE
TESTIFIED THAT: "WE (ALLEMANS) ALWAYS CONSIDERED THE DITCH THE BOUNDARY AND THE FENCE
ON THE LINE." (Tr. 8)

By a number of decisions this Court is conmlitted
to the doctrine that boundary lines long agreed upon or
acquiesced in by adjoining property o-w-ners is binding
on such adjacent property owners. Among such cases
are: Halmers 1.:. Judge, 31 Utah 269, 87 Pac. 1009;
lJ!agee v. Langton, 37 Utah 9, 106 Pac. 509; Rydal.ch r.
Anderson, 37 Utah 99, 107 Pac. 25; Toung r. Hyland,
37 Utah 229, 108 Pac. 11:24: Farr r. Thomas, 41 Utah 1,
12:2 Pac. 906; Trarren r. Jla:zziliche, 45 l~tah 612, 148
Pac. 940; v· au Cott r. Casper, 33 Utah 161, 176 Pac. S-±9;
Benford 1.:. Eccles, 41 Utah -137, l:?G Pac. 333. The law so
repeatedly applied in the foregoing and other rtah ca~es
is applicable here. in that. plaintiff testified that the
intere~ted parties considered the ditch and the fence on
the south bank thereof the boundary. Such testimony was
Prroneously rejected eYen if contrary to the fact the true
boundar~· line was not the south bank of the ditch. \\l1en
the l\Iiners purchased the land frmn the Xebo School
Distriet. they w<:~re bound hy the established boundary
litw PVf'H though it should have developed that such
w.a8 not the true boundary line. The authorities generally
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are in accord with the Utah cases. 8 Am. Jur. page 802,
Sec. 80, and cases cited in footnotes.
POINT THREE
THE TRIAL COURT ERRED IN SUSTAINING OBJECTION TO THE ADMISSION IN EVIDENCE OF PLAINTIFF'S EXHIBIT 2, THE SAME BEING AN AGREEMENT
BETWEEN PLAINTIFF AND DEFENDANT, LOVE COMPANY, \VHEREBY IT WAS AGREED THAT LOVE COMpANY WOULD CONVEY TO PLAINTIFF A STRIP OF LAND
ADJOINING THE LAND OF THE ALLEMANS ON THE
SOUTH THEREOF IN EXCHANGE FOR A STRIP EQUAL
IN SIZE TO THE STRIP OF LAND 6.37 FEET WIDE AND
528 FEET LONG ADJOINING THE LOVE PROPERTY ON
THE SOUTH THEREOF. (R. 12)

Defendants l\Iiners obviously seek to recover on account of what they did on the strip of land 6.37 feet
wide by 528 feet long which belonged to the Alleman
estate. The only basis for such a claim is under the
occupying claimants statute, U.C.A. 1953, Title 57, Chapter 6. If, contrary to plaintiff's contention the .Jiiners
can qualify as occupying claimants, they must establish
that they have enriched the Allemans. So far as we are
able to ascertain the authorities generally are to the
effect that unless the owner of the property is benefited
by the improvements, a recovery may not be had by one
claiming the benefits of the occupying claimant statute.
The law is thus stated in 42 C. J. S. page 446, SectiJon 11:
"Except insofar as changed by statute the
gener.al rule is that the amount of compensation
to which a bona fide occupant of land is entitled
for his improvements thereon is the amount by
which the owner of the land is benefited thereby,
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that is, the amount by which they enhance the
value of the property to the owner."
While a number of the cases cited in the footnote to
the text above mentioned hold that the n1easure of the
recovery which the occupying claimant 1nay recover is
the enhanced value of the property, none of the rases
so holding are applicable to the facts in this case for
the reason that here plaintiff had an agreement whereby
he was to exchange the property in controversy for a
strip of the same size adjoining the .Alleman property.
That being so the Alleman estate could not be benefited
by the improvements in controversy. \';,~ e shall presently
discuss the evidence where the same is considered independent of the agreement for the exchange of property
which the trial court refused to receive in evidence.
POINT FOUR
THE TRIAL COURT ERRED IN :JIA:KING THAT PART
OF ITS FINDINGS OF FACT ELEVEN WHEREIN IT
FOUND THAT DEFENDANTS MINERS :JIADE VALUABLE
Il\IPROVEl\IENTS ON THE TRACT OF LAND DESCRIBED
IN PARAGRAPH 7 OF THE FINDINGS OF FACT WHEREBY
THE VALUE OF SUCH TRACT OF LAND 'VAS INCREASED
IN VALUE FROM $63.70 TO A YALUE OF $318.50 (R. 13)

'The attention of the Court is again called to the
testimony of defendants' witness "Jl ilton harrison wherein ht> testified:

'' Q.

\Vho do you suppose would buy this propert:wi th blacktop on it for parking~

.A.

Unll~~s it could be used in connection with
one of the properties adjacent to either side,
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it would not have any value perhaps after
it was improved. If attached to the property
in J;he improved condition, then it would have
a value the same as that of the adjacent
property.
Q.

Suppose the ditch was levelled off and didn't
have blacktop on it~

A.

It would have value.

Q. It would have more value if the blacktop
was on it than if it were just levelled off and
the ditch merely filled in~
A.

I can't say whether there would be .any difference in value." (Tr. 43)

·' Q. Looking .at this particular piece alone without adjoining property~
A.

This 6.37 feet, the fact that it is improved,
I don't think would change the value of it.''
(Tr. 44)

It will be seen from the evidence that if the strip
of land is considered separate and apart from the adjoining land, the improvements placed thereon did not
add to its value. Obviously the owner of the Love property is in no position to buy the strip of land because
it is obligated to exchange the same for a strip of land
of the same size along the north side of the Love property. Thus, if the Miners refuse to buy the strip for
the v.alue placed thereon by this witness Harrison, the
improvements placed thereon would not enhance the
value hereof. That being so, if the decree appealed fro1n
should be approved, the Allemans are at the mercy of
the }liners to pay whatever they may see fit to pay
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for the property unless the Alleman estate pays the
amount fixed by the trial court. Should the estate make
such payment it would not be enriched one cent, but
would merely be able to make the exchange of property
as agreed upon by the Allemans, and the Love Company.
If the Allemans should decide to retain the strip in
controversy, the improvements placed thereon by the
Miners would not, according to the evidence produced
by the Miners, enhance the value of the strip in controversy at all. Under such circumstances it may not be
said that the improvements added anything to the value
of the strip, because if offered for sale it would not,
according to the evidence bring any additional amount
unless perchance the :Miners should decide to purchase
the same.
POINT FIVE
THE TRIAL COURT ERRED IN MAKING ITS CONCLUSIONS OF LA\\7 NUMBERED 1 WHEREIN IT CONCLUDED
THAT DEFENDANTS \VERE ENTITLED TO A LIEN ON
THE TRACT OF LAND HERE INVOLVED IN THE SU:Jl OF
$254.80, OR FOR ANY OTHER SUM. (R. 13)
~fuch

of what has heretofore been said in this Brief
applies to the error which appellant clai1ns ·was comInitted h~· the trial court in n1aking it~ Conclusion of
Law No. 1. In addition to such matter~ it ''ill be seen
that nowhere in its Findings of Fact did the Court find
that the l\Iiners acted in good faith in 1naking the improvPllH'nt~ for \Yhieh they seek redre~s. The Conclusions
of Law are thu~ not supported by the Findings of Fact.
~~he frailtiP~ of the Conclusions of Law lie deeper than
tlH' failure of the Conrt to find facts which :-;npport the
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Uonclu~iom; of Law, namely: there is not only a lack
of evidence to support such a Conclusion of Law, but
the evidence is all to the effect that the 1finers utterly
failed to exercise good faith. They knew that there was
a ditch along the southern side of the strip of land in
controversy. They knew that there was a fence along
the south boundary of the ditch. They were twice told
by plaintiff that they were probably taking land to
which they were not entitled. One of such warnings was
given before anything was done on the disputed strip,
and one before the blacktop was placed on the strip
(Tr. 9, 10, 14, 22, 26). It should be noted that defendant
Jefferson 1{. :Jliner admits to having been so warned.
The abstract of title, plaintiff's Exhibit 1, sho·ws the
title to be in the Allemans, and the trial court so found.
The only evidence produced by the .}liners to support
their claim of good faith is that they received a Warranty Deed from the Nebo School District to the property, that they secured an insurance of title, .and had
a survey made of the property covered by their deed
from the School District. No claim is made that any
inquiry was made of the condition of the title. The law
is well, and, so far as we can ascertain, uniformly
established that before one may recover for improvements made on the land of another, the one making such

claim must show good faith before he can prevail.

Re~

mann v. Baum, 203 Pac. (2d) 387, 115 Utah 147. Numerous other cases from Utah and other jurisdictions are
cited in the Reiman v. Baum, supra, among which is the
case of Day v. Jones, 187 Pac. (2d) 181, 112 Utah 287.
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A reading. of the foregoing cases and those therein
cited will show the established law in this state. If additional authorities are desired the same may be found in
27 Am. Jur., pages 270 to 273, and cases c·ited in footnote~
to the text. We quote the following frmn the case of
Cooper v. Plerner, 103 Pac. 1016; 24 Okla. L17, which
reflects the views of the adjudicated cases generally
under statutes such as our statutes:
''One who purchases land \vith knowledge of
such facts as would put a prudent 1nan upon
inquiry, which if prosecuted with ordinary diligence would lead to .actual notice of the rights
claimed adversely to his vendor, is guilty of bad
faith if he neglects to make such inquiry and is
charged with the actual notice he would have
received.''
In the case of Poland L". Corey, 6 rtah 392, :24 Pae.
190, affirmed in 154 U. S. 499, 382 L. Ed. 1062, 14 S. Ct.
1144, it is held that if a p.arty dealing with land has
information of a fact or facts that would put a prudent
man upon inquiry, and which would, if pursued, lead
to actual knowledge of the state of the title, then m
such case there is actual notice. It is so provided in
U. C. A. 1953, 57-3-2.
POINT SIX
THE TRIAL COURT ERRED IN CONCLUDING THAT
DEFENDANTS MINERS ARE ENTITLED TO A JUDGMENT
AGAINST PLAINTIFF IN THE SUM OF ~7.20 COSTS.
(R. 13)

What we haYe said under Point Five
Point Six.

applie~

to this
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POINT SEVEN
T liE TRIAL COURT ERRED IN MAKING PARAGRAPH
2 OF ITS DECREE WHEREIN IT DECREED THAT DE·r,'ENDANTS MINERS HAVE A RIGHT AS OCCUPYING
CLAIMANTS TO LIEN IN THE SUM OF $254.80, OR ANY
OTHER SUM, FOR IMPROVEMENTS PLACED ON THE
TRACT OF LAND DESCRIBED IN PARAGRAPH I OF THE
DECREE QUIETING TITLE OR TO ANY AMOUNT OF
COSTS GROWING OUT OF THE TRIAL OF THIS CAUSE.
(R. 14)

Appellant adopts as the basis of the claimed error
under this Point Seven the argument and authorities
cited under Points One, Two, Four, Five and Six.
POINT EIGHT
THE TRIAL COURT ERRED IN MAKING PARAGRAPH
3 OF ITS DECREE IN THAT IT REQUIRED PLAINTIFF
TO PAY TO DEFENDANTS, JEFFERSON K. MINER AND
:~IARGARET L. MINER THE SUM OF $244.60, AND UNLESS
THE SAME IS PAID WITHIN SIXTY DAYS, JEFFERSON
K MINER AND MARGARET L. MINER ARE GRANTED
THE RIGHT TO PAY TO PLAINTIFF THE SUM OF $63.70,·
AND UPON THE PAYMENT THEREOF THE MINERS ARE
ENTITLED TO A DECREE QUIETING IN THEM THE
TITLE TO THE PROPERTY DESCRIBED IN PARAGRAPH
1 OF TI-IE DECREE. (R. 15)

We adopt in support of the clain1 of appellant that
the Court erred in making its Decree as set out in this
Point Eight the .argument heretofore made under Points
One, Two, Four, Five and Six.
The Answer of the Miners seems to proceed on the
assumption that plaintiff was direlect in not doing more
than he did to prevent the Miners from doing what was
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done by way of 1naking the improvenwnts on the strip
of land here involved. It is difficult to see what more
he could have done to warn the .:\liner~ that they \\~ere
without right to the strip of land. Moreover, plaintiff,
.as Administrator of the estates of the _,_~llernans was
without authority to bind the estate. It is said in 34
C.J.S. 140, that in order to bind an estate for service;:;,
the services must have been performed for the estate
itself. It is also necessary that the services should haYe
been perfonned either at the request of decedent 1nade
before death, or at the instance of someone ·with .authority
or apparent authority to act for decedent or his estate.
Plaintiff was wholly without authority to bind the estate
for any inlprovements that the niiners might place on
the property of the estate.

It may be observed that any clailn that the .Jiiners
may have for what they did on the strip of land is not.
against the Alleman estate, but against the X ebo School
District, on its vY arranty Deed or against the pclrty
who insured the title to the strip of land in controversy. It is subn1itted that the part of the judg1nent and
decree appealed fro1n should be reversed, and the Ccn::.":
below directed to arnend its Decree relieving the str}l)
of land here involved fro1n the lien, and that ap:10lbnr
should be awarded his costs incurred in the court below
and on thi~~ appeal.
Respectfully sub1nitted,
ELIAS HA~'SEN
Attoruey for Plaintiff
and Appellant
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